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EASTERN DISTRICT, DECEMBER TERM, 1890. . _ East’n District. 
December, 1820. 
- ees oS ee etlillinnd 
MITCHEL vs. $EWEL. i No 
: jJewen- 
1 AppEAL from the court of the fourth district. If the record 
shows that a 


Livingston, for the defendant and appellee, moved mr ma ain ¥ 
to have the appeal dismissed, because the whole testi- Fomertvin d 
mony,was not brought up. He showed that one one of ba 
Filhiol appeared by the record to have been sworn, poo gr eie 


° es hat th 
and yet his deposition was not to be found among whole testimony 


is contained on 


those of the other witnesses, which had been takeu the record, will 


: down by the clerk, in order that they might serve as epten cast thie 


a statement of facts. pcs i _ 


_ The counsel observed, that as both the clerk and begioess 9 4 
the district judge had certified that the record con- —~y that he 
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East’n District. tained the whole testimony, the presumption must 

December, 1820. es ; 
www be that Filhiol, though sworn, was not examined. 
MITCHEL 


«Thereupon, the counsel introduced the affidavit of 
Jewet. the defendant, showing that Filhiol was examined, . 


On this, Turner, for the plaintiff and appellany 


moved for and obtained a writ of certiorar2. 
a 


a hot 


PAULDING vs. KETTY & AL. SYNDICS. 


‘Wtlie lesses Appear from the court of the parish and city of 
~ gives his notes for 


the renty and af- New-Orleans. 
terwa ds fails, the 


landiord has a ios 4, £9 — ; 
privilegeonthe Martin, J. delivered the opinion of the court. 


ae petition states, that the plaintiff rented g 
house to the defendants’ insolvents, for one year, and 
took their notes for the rent, and before the expires 
tion of the year, the lessees failed—that the amount of © 
the said notes is a privileged claim on the goods, 
wares and merchandise, in the said house—that nei. | 
ther the insolvents nor the defendants have paid the 
said debt nor any part theteof. 
The defendants pleaded the general issue, and $3 
tender of the house and keys, &c. 
The parish court gave judegent for the plaintiff for 
the amount of the notes, with privilege on the pro» 





ceeds of the sale of the goods in the house at the 


time of the surrender. The defendants appealed. 
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. The statement of facts shows, that the notes were West’n Districts 
1. age Decode 
given by the defendants’ insolvents, to the plaintiff. Gae~y 


for the rent of the store occupied by them, the pro- 
perty of the plaintiff, for one year, ending on the 31st 
‘ of November, 1820, and the amount of the notes was | 
demanded of the defendants before the sale of the 
goods on the premises. On the Ist of July, the de- 
fendants tendered the house and key to the plaintiffs, 
who declined accepting them. ; 

The plaintiff’s claim was not affected by the ces. 
sion made by his debtors. On the contrary, it be- 
came thereby payable immediately, although the day 
of payment agreed upon was not yet arrived. Had 
not the defendant obtained a stay of proceedings, the. 
plaintiff might instantly have exercised the right of 
seizing the goods in the house. His not doing so, 
. cannot be considered as a waver of his right of being, 
_ paid by the sale of the goods. H¢e has been guilty of 
nolaches, and ought, therefore, to be paid by privilege 
on the goods, which were in the house at the time of 
the cession, which he was prevented from seizing 
only by the order for a stay of proceeding. 

We cannot see on what grounds it may be con- 
tended, that the defendants had a right to put an end 
to the lease by a tender of the keys, &c, 


It is, therefore, ordered, adjudged and decreed, that 


v8, 
Kerty € Alag 


SORES. ‘ 
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East’n Sieeiet the judgment of the parish court be affirmed with 


OF aed 
PauLDING 


es. 
Kerry & Au. 
SYNDICTS. 


See Weeks vs. 


M'Micken. 
Martin, 54. 
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costs. 


Hennen for the plaintiffs, Hawkins for the defend. 
ant, 


——_—— 


NOBLE vs. MMICKEN. 
ApreEAt from the court of the third district. 


Maruews, J. delivered the opinion of the court, 
The material facts of this case are, in every respect, 
the same, as in that of Weeks vs. M‘Micken. 7 
Martin, 54. Money received by the defendant’s clerk, 
for the amount of the plaintiffs, afterwards stolen in 
the defendant’s store, and no circumstance shown, 
which might lessen the defendant’s responsibility, 
‘Of the correctness of the principle, which we decided 
on in the former case, we have no reason to doubt. 
A similar judgment must, accordingly, be rendered 


“in this. 


It is, therefore, ordered, adjudged and decreed, 
that the judgment of the district court be affirmed, 
with costs. 


Turner for the plaintiff, Livingston for the de- 
fendant, 
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‘ 


, , East’n District. 
CANFIELD §& AL. vs. WALTON’S SYNDICS. — December 1850. 


F -. . p CANFIELD & AL. 
Appeat from the court of the parish and city of vs. 
Watrtow’s - 
New-Orleans. SYNDICS. 
An appeal lies 


Maruews, J. delivered the opinion of the court. from the d:s- 
charge of a rule 


This is a proceeding founded on the 33d and ‘34th on syndics to pro- 
duce their bank- 


sections of the act of the legislature, passed in 1817, book, Se” 
entitled an ‘‘act relative to the voluntary surren- notice ought to 
° be given to all the 
ders of property, and the disposal of debtors’ estates.” syndics. ; 
By the first of these sections, it is enacted, that 
whenever a creditor shall make a motion, to know 
whether the syndics have funds in their hands, the 
said syndics shall be bound to produce their bank- 
book, or accounts, &c. and, by the second, it is de- 
clared that, if they neglect or refuse to produce their 
bank-book or accounts, when required, a meeting 
of the creditors may be ordered for the appointment’ 


of their syndics, &c. 


In the answer on the appeal, it is denied that the 
decision in this case is such, as to authorise an ap- 
peal. Although the judgment of the district court 
is perhaps not so conclusive, as to prevent the plain- 
tiffs from renewing his motion, and prevent the pa- 
rish court from again acting on it; yet, from the 
course this case has taken, under the 34th section of 
the act, we are of opinion, that the decision is so 
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far final, as to require an examination of it, in this 
court. 


Whether, under the act on which these proceed: 
ings rest, any rule of practice has been established for 
carrying its provisions into effect, by the inferior. 
courts, we are not informed. If the practice remains 
yet to be settled, it is thought, that the rule or order to 
be obtained against syndics, in cases like the present, 
ought to be one requiring them to do that which is 
prescribed by the law, or show cause to the contra- 
ry. In other words, it ought to be arule nisi. This 
mode of proceeding would give a fair opportunity 
for defence, without causing unnecessary delay. 

But, admitting that it was proper to make the or. 
der absolute in the first instance, before the syndics. 
can be subjected to the forfeiture and penalty, inflict- 
ed by the last session, of the act relied on, we are of 
opinion, that it ought to appear that regular notice was 


‘served on them all; whereas, one of them only was 


‘served with the rule or order, according to the she 





riff’s return, which is contradicted by the oath of the 
party. 3 

Considering the service of the rule to be irregular 
and incomplete, it is deemed unnecessary to take in- 
to consideration the bill of exceptions taken by the 
plaintiffs, or to examine the relative weight of the re- 
turn of the officer, and oath of the party. 
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It is, therefore, ordered, adjuged and decreed, Resto 2 District. ate Dien 


that the judgment of the parish court [discharging pe em 
the rule] be affirmed with costs. Canton & Als 


Watton’s 


Hoffman for the plaintiffs, Workman for the de.  ®¥*?#S* 
’ fendants. 


_ ** Dersreny, J. did not join in any opinion 
delivered during this term, and resigned his seat, to- 
wards the middle of it, 





